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Your Ref.

Our Ref.

M:t. Koo Ming Kown

Unit 1201, 12/F, Tower 1,
Lippo Centre,

No. 89 Queensway, Admiralty,
Hong Kong.

Dear Mr. Koo,

Direct Line:

Direct Fax:
Date: 5% October 2015
BY EMAIL & BY POST

Re: Legal opinion on establishment of an incorporated school management committee

of Pui Ching Primary School (“PCPS”)

You ask us to render an opinion on the legal feasibility of establishing an incorporated
school management committee (7% B 42 & €) of PCPS.

In summary, it is in our opinion that the school management committee of PCPS
can be incotporated under the Companies Ordinance (Cap. 622).
notwithstanding that the provisions for establishment of an incotporated
management committee (“IMC”) under the Education Ordinance (Cap. 279) are not
applicable to PCPS, being a private school.

This is so

I Backeground

3 We have been provided by you with copies of the following documents: -

3.1

a letter dated 13 August 2015 jointly issued by 61 alumni of the Pui Ching Schools

(comprising scholars and experts in different fields around the world) to the Baptist
Convention of Hong Kong (“BCHK”) and copied to the Hong Kong Pui Ching
alumni, alumni of Pui Ching all over the wotld and the Education Bureau of the Hong
Kong Special Administrative Region (“Joint Letter”)(copy attached as Annex 1);
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3.2

3.3

0.

a reply letter dated 24 August 2015 issued by the BCHK (“BCHK’s Letter”) (copy
attached as Annex 2); and

a letter dated 4 September 2015 issued by the Secretary for Education to your assistant
Ms. Wong Ka Yee (“Secretary’s Letter”) (copy attached as Annex 3).

By the Joint Letter, the said 61 alumni of the Pui Ching Schools jointly suggested to the
BCHK that to protect the sustainable development of the Pui Ching Schools, an

incorporated school management committee should be established for the management of

the PCPS with reference to the provisions under the Education Ordinance.

In the BCHKs Letter, BCHK replied, inter alia, that: -

(BT PHERERERILER (0 FEBENE) BLLEKEE
i R A TR T AL BRI kB R F 8954 7 (The Education Ordinance
does not require a private school (such as PCPS) to establish an IMC and there is no
measute for private school to establish an IMC in Hong Kong) ; and

“RB O OHET GrHF LB LEFXTEZ -

1) HEAFMLERTFTERELEFREE
2) REEEBRAS TV HFRLEZARKRES "

(BCHK has inquited with the Education Bureau in this regard and received the
following replies: (1) confirm that all private schools are not required to establish an
IMC; and (2) only direct subsidy school can apply to establish an IMC.)

In the circumstances, we are instructed to advise whether BCHK’s suggestion as quoted

Incorporation of school management committee

4
5
5.1
5.2
6
above is correct in law.
1I
7

There are two ways in which the management committee of a school may become an

incotrporated body. It can be incorporated under the Education Ordinance as an IMC or

under the Companies Ordinance as a school management company.
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11

12

_3 .

Incorporation under the Education Ordinance

Part I1IB of the Education Ordinance governs management of schools with IMC. All aided
schools are required to establish an IMC.

The sponsoting body of an aided school shall submit to the Permanent Secretary for
Education (the “Permanent Secretary”) a draft of the constitution of the proposed IMC
and a list of the proposed managers of the school for approval (see sections 40BK and
40BM' and also sections 40BU and 40BW? of the Education Ordinance). According to
sections 40BN and 40BX* of the Education Ordinance, if the Permanent Secretary
approves the draft constitution and list of proposed managers, he shall register the proposed
managers as managets of the school and issue a certificate of incorporation. ~ With effect
from the date of incorporation, the IMC shall be established as a body corporate with
perpetual succession. '

It is noted that under section 40BQ of the Education Ordinance, on the date of
establishment of the IMC, if the school previously has its management committee registered
as a school management company under the Companies Ordinance, such school

management company is deemed to be dissolved under section 748 of the Companies
Ordinance. '

Part IIIB of the Education Ordinance also provides that direct subsidy schools and
specified schools (i.e. schools listed in Schedule 3 to the Education Ordinance) may opt to

establish an IMC by giving written notice of such intention to the Permanent Secretary (see
sections 40BJ and 40BT).

We are instructed that PCPS is a private independent school. Therefore, it is correct that
PCPS is not requited to establish an IMC under the Education Ordinance. Moreover, as it
is neither a direct subsidy school nor one of the specified schools set out in Schedule 3 to
the Education Ordinance, the option to establish an IMC under the Education Ordinance
also does not apply to the case of PCPS.

! For aided schools commenced operation before 1 January 2005
2 For aided schools commenced or will commence operation after 1 January 2005

* For aided schools commenced operation before 1 January 2005

* For aided schools commenced or will commence operation after 1 January 2005
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4 -

However, the suggestion in the BCHK’s Letter that there is no measure in Hong
Kong for a private school to set up an incorporated school management committee

(“ g KB IR F b1 B kK EF59EH) is misleading and wrong in law.

Incorporation under the Companies Ordinance

The Education Otrdinance does not prohibit the management committee of a school to
become a body corporate.

Section 40BQ of the Education Otdinance referred to above recognizes that a school may
have its management committee registered as a school management company under the
Companies Ordinance.

The Sectetary for Education confirms this approach in the Secretary’s Letter:-

B EERE TG (HEFHFEA) ] o EEFF L =ZFER 69 ZR(FF BB Z
K BEFERRIEWER W Fr BRI TG I ETAEST —FHE T 698K o b 1r
BREBZR LG FAHF»ZLBGRES  EBEAF R E T URIE (23 155))

REAPBAEH P E b L AFE I 690 5] BTG ETHEAER T dmi -

(our emphasis underlined)

The composition and mode of operation of a school management company are governed by
its memorandum and articles of association and the provisions of the Companies Ordinance.
When drafting the memorandum and articles of association of a school management
company, references can be made to the mechanism of an IMC under the Education
Ordinance.

Conclusion

It is misleading and wrong in law for the BCHK to say that “ R i % & # 1L 4 12 %
B & & 59898

PCPS as a ptivate school may have its management committee incorporated under the
Companies Ordinance for school management. The management committee so
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_5._

incorporated has the liberty to adopt the same or similar structure and mode of operation of
an IMC under the Education Ordinance.

20 'Therefore, the suggestion raised by the said 61 alumni of the Pui Ching Schools jointly to
the BCHK in the Joint Lettet (that an incorporated school management committee should
be established for the management of the PCPS with reference to the provisions under the
Education Ordinance) is legally feasible.

21 Should you have any queties, please feel free to let us know.

Yours sincerely,

WOO KWAN LEE & LO
Encl.
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Education Bureau
Government Secretariat, The Government of the Hong Kong Special Administrative Region
The People’s Republic of China
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School-based Management Section, 5/F., East Wing, Central Government Offices, 2 Tim Mei Avenue, Tamar, Hong Kong.
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